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Consumer Protection in Arbitration
Proceedings in Liechtenstein

Austrian and Liechtenstein Consumer Protection in
Arbitration Proceedings - Differences and Similarities

Nicolas W. Reithner/Gabriele Ehlich

|. Introduction

Whereas Austria has had a Consumer Protection Act since 1979, the Liech-
tenstein Consumer Protection Act ( Liechtensteinisches Konsumentenschutzgesetz—
LCPA) was not introduced until 2002, Prior to this, there was a rather sparse series
of legal consumer protection provisions, and they were scattered over various
laws. Particularly after Liechtenstein joined the EEA, a number of consumer pro-
tection guidelines had to be implemented.') Furthermore, Liechtenstein hasset it-
self the goal of raising its profile in the future on the international stage when it
comes to arbitration.?) Hence, in 2010, the Liech tenstein Code of Civil Procedure
(Licchtensteinische Zivilprozessordnung — LCCP), which had always drawn on the
legislative provisions enacted into the Austrian Code of Civil Procedure (Osterrei-
chische Zivilprozessordinuing — ACCP), was revised.

This paper investigates the enactment of the LCPA and of arbitration norms
in the LCCP, as well as the further development of, and the differences between,
the legal situation in Austria and Licchtenstein with regard (o consumer protec-
tion in arbitration law.

. General Overview of Consumer Protection

As the Civil Code (Allgemeines Bitrgerliches Gesetzbuch - CC) had already
been adopted from Austria in 1811, it was deemed appropriate, given the close
links between the Austrian Consumer Protection Act { Osierreichisches Ronsiitein-
tenschutzgesetz — ACPA) and the CC, to position consumer protection toward
Austrian law, too, This resulted in the almost complete adoption of the then cur-
—_—

Y Bua (Bericht und Antrag = [Government} Report and Praposal) 2002/74, available
abwryshua i,

) BuA 153172008, 6, Bud 4720115
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rent version of the ACPA in 2002, While the ACPA has since been the subject of
several substantial amendments, the original version of the LCPA has remained al-
most untouched.

To date, there has been no published case law on the subject of consumer
protection in Liechtenstein. Liechtenstein is just a tiny jurisdiction with little case
law outside its strong corporate law and financial industry. But in general, re-
course is made to the doctrine and case law of the country whose laws were
adopted, 111 concreto to Austrian law.”)

As already mentioned, the ACPA has been amended more than a dozen times
since the entry into force of the LCPA in 2002. Liechtenstein adopted none of these
amendments. Either there was no need to regulate certain subjects 1n
Liechtenstein®) or the underlying EU directives were implemented in Austria by
amending the ACPA, whereas Liechtenstein enacted a separate law,”) or the rules
were integrated into special laws.”)

Ill. Consumer Protection in Arbitration Law

In the field of arbitration law, Liechtenstein knows certain consumer protec-
tion provisions. Up to 2013, Liechtenstein was nat a member state of the New York
Convention on the Recognition and Enforcement of Foreign Arbitral Awards
(hereinafter the “New York Convention”), and the arbitration rules of the LCCP
dated back to the 1980s. The declared intention of reforming these rules was to es-
tablish Liechtenstein as an international arbitration location and to increase its
appeal.”’) To achieve this objective, attention focused on updating Liechtenstein
arbitration law started in 2008,*) and the LCCP was amended in 2010 on the basis
of the 2006 Austrian Arbitration Amendment Act (Schiedsrechts-Anderungsgesetz

¥ Established principle to use foreign case law; see most recently: Supreme Court GE
2011, 1 and Constitutional Court Decision 2013/053 (GE 2014, 411). “GE” = Liechtenstein
case law database.

4} E.g. work-at-home contracts, Sections 27 (b—i) ACPA.

5) Eg distance sales: in Liechtenstein from the outset the Distance Selling Act
(Fernabsatzgesetz); in Austria initially regulated in the ACPA, later through the Act on Off-
Premises and Distance Contracts (Fern- und Auswirtsgeschifte-Gesetz).

°) E.g. Consumer Credit Act (Konsumbkreditgesetz) (Liechtenstein National Law
Gazette [ Licchtensteinisches Landesgesetzblatt — LNLG] 2012 No. 1), Timesharing Act (Teil-
nutzungsgesetz) (LNLG 2012 No. 178), Distance Financial Services Act (Fern-Finanzdienst-
leistungs-Geserz) (LNLG 2005 No. 36), Act against Unfair Competition (Gesetz gegen den
nlauteren Wettbewerb) (LNLG 1992 No. 121), Payment Services Act (Zahlungsdienstegesetz)
(LNLG 2009 No. 271).

7y Moritz Blasy & Nicolas W. Reithner, Die Auswirkungen des neuen § 634 ZPO in
Liechtenstein, in Der GENERATIONENWECHSEL (N DER STIFTUNGSLANDSCHAFT 137 ff (F. A. Schurr ed,,
2012).

3) BuA 2008/151.
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2006 - 2006 AAAA). Furthermore, Liechtenstein signed and ratified the New York
Convention in 2013.%)

The Austrian provisions were slightly adjusted to meet the requirements of
Liechtenstein, For instance, sone improvements were included, like the shorten-
ing of the challenge procedure (cf. Section 632 LCCP)'™) and additional confiden-
tiality provisions for that procedure (¢f. Section 633 [2—4] LCCPY'™).

The special provision on arbitration agreements between companies and
consumers is to be found in Section 634 LCCP and corresponds to Section 617
(1-7) ACCP. The latter provision has already been criticized on several occasions
in Austria.'?) One of the authors has voiced his criticism of the Liechtenstein
counterpart, too.") As outlined further on, a pertinent reform is imminent in

Liechtenstein.

IV. Consumer Protection in Company Law

A. Is a Legal Entity under Private Law an Entrepreneur
or a Consumer?

Both Section 1 (1) {1) ACPA and Section 1 (1) LCPA stipulate that public
legal entities are always deemed to be entrepreneurs. As arguiientun ¢ contrarioit
can, therefore, be deduced that private legal entities are not elways to be classified
as entrepreneurs, A subject of major debate in Austria is whether specific legal en-
tities like associations or foundations are entrepreneurs or CONSUMErs.

1. Legal Situation in Austria

To the extent that a private legal entity operates a business as defined in Sec-
tion 1 (2) ACPA, its entrepreneurial character is not up for debate.*) Further-
move, some legal entities are entrepreneurs by virtue o { their legal form (e.g. joint-
stock company [Aktiengesellschaft — AG] or company with limited lability
( Gesellschaft it beschréinkter Haftung— GmbH]). This was already the case prior
to the entey into force of the Commercial Code, when the law considered “mer-
chants” to be entreprencurs and some company types were merchants by virtue of

#) New York Convention on the Rea
Aviards of 10 June, 1938 LNLG 2011 Na. 325,
Yy also Gavernment Opinion, 53/2010, 17 Today, Austria also reduced its appeal

comnition and Enforcement of Foreign Arbitral

process Lo a single challenge at the Supreme Court,

Y also Government Opinion, No. 33/2010, 19,

2y Christoph Lichscher & Gerold Zeiler, Der OGH wird § 617 ZPO, Besprechuig voil
6 Ob43/1 31, ecolex 425 12014).

13} Blasy & Reithner i Der (GEprram ONFHWECHSEL 1N DR STIFTUNCSLAMDSCHAFT at 137 (.
Acschurred,, 20127,

MY Meinz Krejel in Rumasi, Section | Const
schutzaeserz — CPA) with further citations,

vien Prarecrion Aot mn 13 {Roasuineition-
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5) But in Austria it is still today the case that, if a legal entity nei-
entrepreneur by virtue of its legal form, it can be
an association (Verein) or a private founda-
at a private foundation with a

their legal form.'
ther operates a business nor isan
2 consumer.'®) An example could be
tion (Privatstiftung). The consequence would be th
ractically be unable to conclude an arbitration agree-

pure holding function will p
ia) for future disputes.'’)

ment (with the seat of the arbitration tribunal in Austr

2. Legal Situation in Liechtenstein

The legal situation in Liechtenstein and Austria differs in terms of company
law as the Comercial Code is still in the traditional form and there are still “mer-
chants” by virtue of legal form in Liechtenstein, Pursuant to Section 33 (2) in con-
junction with paragraph 1 of the Final Provisions of the Persons and Companies
Act (Schlussteil Personen- und Gesellschaftsrecht — FP-PCA), all legal cntities are
egal form. This includes, in particular, the AG, the
) and registered trust enterprises.’”) Thus,

are to be classified as entrepreneurs as de-

merchants by virtue of their |
GmbH, foundations, establishments,'?
all private legal entities in Liechtenstein
fined in the LCPA or the ACPAY

B. Arbitration Clauses in Statutes and Articles of Association

The applicability of Section 634 LCCP or Section 617 ACCP (which both de
g into an arbitration clause before the disagree-

facto bar a consumer from enterin
ment arose) to arbitration clauses in statutes, articles of association, and memo-

ould lead to increased legal uncertainty regarding the

randums of association w
ar if several persons were in-

validity of said arbitration clauses, in particul
volved.?!)

15 Kreici in Runisiet, Section 1 CPAY mn 7 with further citations.

19y Krejel i1 RUMAIEL, Section 1 CPA* mn 13 with further citations.

17y NiKopaus ARNOLD, PRIVATSTIFTUNGSGESETZ: Konnenrar Einleitung mn 16 (3 ed. 2007);
Christian Dorda, Cisterreichisches Schiedsrecht: Wunschlos gliicklich?, DBJ Newsletter 1-2
(2011).

15} A company type peculiar to Liechtenstein law.

19) A company type similar to establishments and based on the business trust com-
pany model.

20y This supposed legal certainty is, however, clouded by this issue having been dis-
cussed as an open-ended question when the LCPA was introduced. When drawing up the
LCPA, the government overlooked the fact that Liechtenstein Jegal entities are merchants by
virtue of their legal form.

21y Blasy & Reithner in Der (GENERATIONENWECHSEL 1N DER

(F. A. Schurr ed., 2012).
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1. Legal Situation in Austria

The Austrian Supreme Court recently ruled for the first time on the applica-
bility of Section 617 ACCP to disputes under company law.*) This case addressed
the very different opinions on the applicability of Section 617 ACCP to disputes
ander company law in Austrian legal publications. Some authors had called for
company law matters to be explicitly excluded from the applicability of consumer
p.mtccrinn according to Section 617 ACCP in the 2012 law reform for the sake of
legal certainty. Unfortunately, the Austrian legislator did not heed this call, which
is why the legal situation remains unclear in Austria.

2. Legal Situation in Liechtenstein

In principle Liechtenstein case law has always accepted arbitration clauses in
memorandums of association, statutes or by—laws.”) As far as consumer protec-
tion is concerned, there is no relevant case law, as legal entities in Liechtenstein are
almost always set up by professional trustees in their own name, Hence, the estab-
Jishment of a legal entity constitutes a legal transaction of one or more entrepre-
neurs without any consumer, which rules out the applicability ot Section 634
LCCP from the very outset.

As far as foundations are concerned, they ave established practically exclu-
sively infer vivos pursuant to Section 552 (14) (1) PCA, Here, too, the formal en-
actment is almost always made by professional trustees, but even the direct estab-
lishment by a founder does not change anything. The establishment of a
foundation is a unilateral declaration of intent that does not require a recipient.™)
As it is no contract, Section 634 LCCP does not apply.

The same holds for the relationship between the foundation and a benefi-
ciary: the beneficiary is named unilaterally by the respective foundation body or
founder. This act requires neither receipt nor consent. The individual allocations
of benefits, however, are subject to the beneficiary’s consent, but they are still uni-
lateral transactions, similar to a gift. Hence, again Section 634 LCCP cannot
apply.”?)

As one of very few civil law jurisdictions Liechtenstein knows the trust, and
there the situation is slightly different from a foundation. A trust is not a legal en-

OGH, Nov 16, 2013, docket no. 6 Ob 43/13m {Austria),
#) Supreme Courl, LES (= Liechtenstein collected decisions) 1957, 145 State Court
decision 2013, 168 | Expansion 2.2.],

) The establishment of a foundation by testamentary disposition or inheritance con-
tract has no practical relevance,
) In Liechtenstein, it is clearly recognized that the founder can preseribe an arbitra-

] A B . . . o B 'y - . '
Hon clause in the statutes that is binding on the beneficiaries: g State Court decision 2014,

37, Court decision 2013, 285, For Austria: ez Rrejet i R

102 i : ) N
295 [Expansion 4 CO3 Section

FCPA marginal number 2. Fven when the Act mentions “legal transactions”, they usually
refer to contracts, as can be deduced from the Act’s heading. The application ot the CPA to
purely unilateral benelicial altocations of benefits does not make sense either.

e
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tity. The trust settlement is a contracl concluded between the settlor and the
trustee. Section 634 LCCP could apply if one of them is.a consumer and the other
an entrepreneur (such as a professional trustee), But there is a special provision [or
trusts under foreign law: Section 931 (2) PCA prescribes that trusts established in
Liechtenstein under foreign law (applicable only for internal matters), a manda-
tory arbitration tribunal is to rule on disputes between trustees, settlors, and bene-
ficiaries. Hence, the authors are of the opinion that the applicability of Section 634
LCCP cannot have been intended to apply to arbitration clauses in trust settle-
ments. Otherwise, parliament would have blocked the typical client from having
such a trust at all - as he would be not allowed to agree on an otherwise mandatory
arbitral tribunal. But, as mentioned, there is no published case law on the issue,

When it comes to the legal relationship between the trustee and the beneli-
ciary, the above comment to foundations applies equally to trusts: it is not a con-
tractual relationship. As the name already indicates, the beneficiary is merely allo-
cated benefits.

Based on the legal materials and the, in principle, liberal Liechtenstein com-
pany law,2°) the authors’ view is that Section 634 LCCP isnot applicable to arbitra-
tion clauses in statutes, articles of association, or memorandums of association.

V. Law Reform in Liechtenstein

Given the increased criticism of Section 617 ACCP in Austria the Govern-
ment is currently considering to propose a reform of the corresponding Liechten-

stein provision.?”)

A. Consumers

The general view is that Section 634 LCCP is overly constraining: the term
«consumer” as defined in the LCPA is not a viable differentiation criterion. The
background to the LCPA were “day-to-day consumer transactions” as carried out
by “normal consumers.” Company law relationships or contracts under company
law do not constitute daily “consumption”. Arbitration clauses are drawn up for
international transactions but not for transactions of daily life. Furthermore, the
degree of awareness and market strength of clients of professional trustees, some
of them high net worth investors, varies considerably from normal consumers and
such the corresponding need for protection. Finally, it has been observed in Liech-
tenstein that in Switzerland?®) there are no corresponding constraints on arbitra-

26} Cf. also Government Opinion, No. 53/2010, 6.

27) Blasy & Reithner i DeR GENERATIONENAWECHSEL TN DER STIFTUNGSLANDSCHAFT at 152
(E A. Schurr ed., 2012).

28) Arbitration is regulated in Section 333 et seqq. Swiss Civil Procedure Code
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agreements for consumers, and no abuse o their detriment has been no-

o k]
ticed.”)
Jegal certainty in company

For these considerations and in order to enhance
Jaw Section 634 LCCP is proposed to be phrased as follows:
Section 634 LCCP
1) Anarbitration agreenicil between an entrepreneur and an individual
can only be effectively concluded for existing disputes, except when
a. the individual is an entreprenciir or
b, the arbitration agreemaiit and the ¢
hich may not contain any agreements other

than the ones that refer to the arbitration proceedings, and the individual was
advised on this subject by anattoriey, trustee, or another professional legal ad-
latter confirms this in writing or the individual is represented by

onsent of the individual is con-

tained in a separate document, w

visor, and the
him or her when the agreenient is concluded.

) Arhitration clauses in statutes, artic
of association, foundation deeds, or rust settl
seqq. PCA are binding independently of paragraph 1.

Jes of associatioi, mentorandums
crents pursuantto Section 897 ¢t

As can be seen from this draft, the term “consumer” is to be replaced by “in-

dividual.” which should clarify the situation with regard to foundations. Without
compliance with special formal requirements and advice, individuals shall only be
able to conclude arbitration agreements for existing disputes. In principle, this
will be a high level of protection from haste. But in the future, all participants in

legal transactions will be able to conclude an arbitration agreement for future dis-

putes, too, if they have been properly informed.
In the new second paragraph, and independent of any consumer issues,
binding arbitration clauses may be prescribed in statutes, articles of association,

memorandums of association, foundation deeds, or trusteeships.

B. Arbitrability of the Supervisory Proceedings
for Foundations and Trusts

id be mentioned that the third para-

For the sake of completeness, it shou
lso be amended.”) There is ap in-

graph of Section 599 LCCP arbitrability could a

(Schweizerische Zn'i.f;lm.:.'s_mn[,z,/mlqj (Classified compilation 272 [nrernational arbitration
otz fiber

is regulated in Section 176 ef seqa. Swiss Act on Private [nternational Law (Bridesgest
das internationale Privatrecht) (Classitied compilation 291).
ation report on the amend

ment ol the Swiss Civil Proce-

) The g wernments consult
Dentsches Haidels-

dure Code and the General Germe
gesetzbich) 13 1

) There is no corresponding counterpart o this p
| to the intention of Section 582 ACCE.

wn Commercial Code (Allgeicines
aragraph in Austria; only the first
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proceedings over foundations and trusts should

tense debate whether supervisory
ge where any

arbitration, However, the debate has not come to a stag

be open for
view can be seen as prevailing.




